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IN THE 
AT Rl CJ-DIQ_JD 
In the :-;uprcme Court 
B uilding; in the City of Hich111oml on 
October, 1%0. 
Y 01'' KORFOLK, 
a ya inst 
;JOH N W. KEY, 
From the Circuit ( 'ourt of the City of l\'orfolk. 
Upon the petition of City of Xorfolk an appeal awl supcrsul, o.s 
js awarded it from a decree entered by the Circuit Court of the 
city of ~orfolk on the 6th day of l\forch, 1!)30, in a certain pet i-
tion for a declaratory jud~ment then therein derw111ling whercin 
,John W. Key was p laintiff and the said petitioner wa:a; (lefendant, 
no bond being required. 
* * * * * 
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In Lhe Circuit. Court of the City of r orfolk. 
John W. Key, 
\' . 
City of orfolk, 
C. H. J. , 4-29-50 
Complainant 
R espondent . 
PETITIO~ FOR DECL.\.RATORY J UDG1I EKT AND 
CO Jf;EQUEXTIAL RELIEF. 
To the H onorable Judge of the Circuit Court of the City of Nor-
fo lk: 
Complainant invokes t he provisions of Section 6140a through 
6140h, both inclusive, of the Code of Virginia 1942, and Acts 
amendatory thereof and supplemental thereto, relating to judg-
ments and decrees declaratory of right and consequential relief, 
and respectfully showeth unto the Colll't the fo llowing matters 
and things: 
1. By ordinance effective J anuary 1st, 1942, the respondent 
City of Norfolk established a retirement system known as the 
Employees Retirement System of t he City, and said System was 
p laced under the management of a Board of Trustees as provided 
for by said ordinance. The fo llowing constituted the members 
of the Board of Trustees a t and after September 1st, 1948, to-wit : 
Milton D. Ames, Aubrey L. Eggleston, City Manager C . A. 
Harrell, City E ngineer Henry H. George, City Auditor A. Preston 
Breeden, W. J. Lewis and H ugh G. Whitehead. 
2. In Section 40 of said ordinance, it is provided as follows: 
"(1) Upon the applicat ion of a member in service or of the 
head of his department, any member who has been totally and 
pe1 manently incapacitated for duty as the natural and proximate 
re:--ult of an acrident occurring while in the actual performance 
of duty at some definite t ime and place, wi thout, wilful negligence 
on his par t, may be retired by the board on an accidental a is::--___ 
ability retiremC'ut a llo\\'ance, and not on a n ordinary disability 
ret ire'inent a llowance, not less than thirty nor more t ha n ninety 
days next following t he execution and fil ing of such application ; 
provided, t hat the medica l boa rd, after a medical exa mination of 
such member, sh9..II certify that he is mentally or physically 
l,ota lly incapacitated for the further performa nce of duty, t hat 
such incapacity is likely to be permanent, a nd that he should be 
retired. 
•• 
-. ' <rtiv '." 
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page ,fl- ·)2) The accidental disability retirement allowance 
_:~c:< shall be equal to the service retirement allowance if the 
.;.Y member has attained hjs minimum service retirement age, other-
.·- · wise it shall consist of: 
(a) An annuity which shall be the actuarial equivalent of his 
,,J.l,ccumulated contributions at the time of his retirement; and 
~!';: · (b) A pensjo1: which shall be equal to s~xty-six and two-thirds 
per centum of'h1s average final compensat10n." · 
/';.:' -~ 
Complaihaiit John W. Key, Aot less than thirty (30) nor more 
than ninety (90) days prior to September 1st, 1948, executed and 
filed an application for an accidental disability retirement allow-
ance because he was then totally and permanently incapacitated 
for duty as a natural and proximate result of an accident pre:.. 
vious]y occurring while he was in the actual performance of duty 
at a definite time and place without wilful negligence on his part. 
On such application the medical board provided for in said 
ordinance, after a medical examination of such member, certified 
that he was physically totally incapacitated for the further per-
formance of duty, that such incapacity is likely to be permanent, 
and that he should be retired. The accident, occurring while 
said complainant was in the actual performance of duty at some 
definite time and place, without wilful negligence on his part, oc-
curred in the year 1940, and resulted in his physical total in.:. 
capacity for the further performance of duty in the year 194S. 
3. Under date of August 13th, 1948, the respondent City of 
Norfolk, through A. W. Sykes, Secretary of the Employees Re-
tirement System of said City, notified complainant that he was 
retired effective September 1st, 1948, and that he would be paid 
an ordinary disability retirement allowance as provided in 
Section 39 of said ordinance, rather than an accidental disability 
retirement allowance as provided in Section 40 of said ordinance . 
. ince September 1st, 1948, complainant has been paid and he is 
· being paid an ordinary disability retirement allowance, but com-
.~$ant_,e.gerts that he is entitled to have and receive from the 
:reSpo~~eprp 'City of Norfolk the accidental disability retirement 
;,: ,:i~Uow:ance provided in Section 40 · of :$a~d ord~n:ce, and on in-
. ,.'-:::1,,((/; ·to;rmation and belief complainant:asserts that''the amount of such . 
-_ '®cidental disability retirement l;lll&wainoe · is -very-, substantiall~~ -~--
~·of. ~Fie ortlipary disab~ty r.eyrenient allowance pro~~ded · '';' ., 
.,, .·'/'"'. . . far -m-Sect1011 39 of.saa,d ;~tloo.- . . . .·,a," . 
,:(<]~~ + . , ~· ,o!-1·~~ ~~I:?aJii9!:. apct_ ... :bilieJ;.: -Aom~l~i~ant: 8§§~fJS. -
• ·,·-
0
··~ . -., th~t_:_ he 1~ r~cerv.mg, :'tP'e: · ~o:r,.fflµary ?fisp;bil~t,y ~:rretiremen.u ~;: -:::~,,; k i~ 
.,r;1£wt>i-,ti.lloW:~~e ra.thet·tfi~!· ~~ ac.¢identf4 ·d~~Uity. r~~~!Xlent .~no~< · ·,;1 
.!, · ,{!,nee· ;"because of a ruling -by th~. City A~torney th~t -4p:rµpjain.an;t; .,.~. - ' 
i~ ne'.:tv;.~ii:ffled. to &Jle· accidental ~J~il:tf~ ret'iremeat 'allowADee· 
.$~!,i!g{/ '''ec'i.us~~,,th:e· ~,dent .in wJ:lich1)\tne,'.siistainE},giyhis ini~es Q.ti. 
. ,,·.i·./,:,:,::::·f:;.);ev,, · ··. . .... ,,. , . 
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curred in the year 1940 and prior to the adoption and effective 
date of the subject ordinance in 1942, and petitioner asserts that 
such ruling is erroneous and wrong. The individuals comprising 
the Board of Trustees of said retirement system are not made 
parties defendant to this cause because they have no discretion 
in the premises and, in fact, are bound by the directions of the 
City of Norfolk and the ruling of the City Attorney, but the 
ordinance of the City of Norfolk under a true interpretation and 
proper construction of said ordinance entitles complainant to the 
relief which he seeks. 
There is an actual antagonistic assertion and denial of right 
between the complainant John W. Key and the respondent City 
of Norfolk. The said complainant has applied administratively 
to City of Norfolk for proper payments to him under the terms 
of said ordinance, and he has been refused administrative relief. 
Wherefore, being remediless in the premises save by applica-
tion to this Court, complainant prays that proper p~ss will 
issue; that the Court will construe the applicable provisions. of 
the ordinance embodying the retirement system for employees -
the City of Norfolk; that the Court will enter a decree construing 
said ordinance and declaring that said complainant is entitled 
to the payment of accidental disability retirement allowance as 
provided in said ordinance, and award him consequential relief 
by direction to the City of Norfolk to pay the sum provided in 
said ordinance from and after September 1st, 1948; that com-
plainant may have all such other and further relief as the nature 
of his case may require. And he will ever pray. 
JOHN W. KEY. 
By: .ASHBURN, AGELASTO AND SELLERS, 
Counsel. 
Filed 1st :March R. 1949. 
W.R. HANCKEL, C~~-
* * * * * 
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* * * * * 
ANSWER. 
-------The City of Norfolk, respondent, for and as its answer to a 
petition for a declaratory judgment filed against it by Joht,;JikW~:v 
... Key, says: 
1. That while these p;pceedings should have made the Board 
of Trustees of the Em~~)~f s Retirement Sy~tem ·of t~ff:City of 
Norfolk as defeJ;\Clants 'and .not the City QP/~orfo~1.-,,~ 1}J;s. the 
';..-/. ~ -~. ;·\://}:,·/ -:· ;. ; ,' 
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members of said Board are appointed by the City Council, and in 
view of the nature of these proceedings, this respondent makes 
no question in said regard. 
2. That this respondent admits the allegations of the first 
pararraph of the said petition. 
3. That this respondent admits the allegations of the second 
parag-raph of the said petition. . 
4. That as to the allegations of the third paragraph of the said 
petition, this respondent admits that the said complainant was 
retired, effective September 1, 1948, as alleged, and has been paid 
an ordinary disability retirement allowance as provided in Sec-
tion 39 of the Norfolk City Code of 1944, relating to the retire-
ment system, but avers that said retirement allowance was the 
only retirement allowance complainant· is entitled to, and denies 
that he is entitled to an accidental disabiHty retirement allowance 
as provided by Section 40 of said Code. 
This respondent further avers that no application was filed by 
the head of the ccmplainant's department or by the complainant 
himself for an accidental disability retirement allowance under 
the provisions of Section 40 of the said Code, and the application 
that was filed in his case was filed by the head of his department. 
for an ordinary disability retirement allowance as provided by 
Eection 39 of the said Code, which allowance was granted. 
page 8 ~ 5. That it admits the allegations of the fourth para-
graph of the said petition except so much thereof as 
alleges that petitioner is entitled to an accidental disability re-
tirement allowance, which this respondent denies. 
6. That said complainant entered the service of the City on 
April 7, 1938, as a member of the Division of Police; that on or 
about July 14, 1940, and again on or about November 6, 1940, 
complainant sustained certain injuries involving his left leg, knee, 
thigh and hip which resulted from his being struck, in each case, 
while riding a motorcycle, by another motor vehicle. 
That in August, 1942, he resigned from the service of the City 
and entered the service of the United States Coast Guard; that 
>·<in Novem,l~er, 1945, he returned to the service of the City and so 
',:ilzl\\%rm~ji.ntil he was retired on September 1, 1948, on an ordin-
ary disa'Biuty retirement allowance, as alleged. 
7. That prior to January 1, 1942, when the present retirement 
system went into effect, the only retirement allowance the com-
pla~t might have been entitled to was covered by what wa.s 
-- ,~1fnown as the Police and Firemen's Pension Fund, and under 
the ... wovisions of this Pension Fund no difference was made in the 
.aJi.r0wance for retirement on account of ordinary disability and on 
account of accidental disability. That Section 61 of the Nor-
folk City Code provides that on and after January 1, 1942, the 
provisions of the present retirement :§ye't~m shall supersede the 
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8. That the present retirement system, as alleged, be~ame 
effective on January 1, 1942, and that Section 40 of the Norfolk 
City Code relating to accidental disability retirement allowance 
applies only to accidental disabilities 0ccuring on and after 
January 1, 1932; and that as complainant bases his claim for 
such retirement allowance on an accident that happened in 1940, 
two years prior to the time the present retirement sy3tem went 
into effect, and prior to his return to service in Nov. 1945, this 
respondent avers that he is not entitled to the accidental dis-
ability allowance claimed. 
WHEREFORE, this respondent prays that this Honorable 
Court will adjudge and decree that the complainant is not en-
titled to an accidental disability retirement allowance and is 
. only entitled to the ordinary disability retirement 
page 9 ~ allowance which he is now receiving. 
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* * . * 
CITY OF NORJ!OhK,_ 
By: JONATHAN W. OLD;:-
. City Attorney. 
* * 
JUDGMENT. 
This cause came on this day to be heard on complainant's 
petition for declaratory judgment and consequential relief, the. 
answer of the respondent City of Norfolk, the stipulation and 
agreed statement of facts entered into between the parties litigant 
under date of August 3rd, 1949 and this day filed in open Court 
as a part of the record in this cause, and the cause was argued 
by counsel for the respective parties. 
On consideration whereof, it is the opinion of the Court that· 
the complainant John W. Kay was totally and per.JlD.1;1,nently, 
incapacitated for duty as of September 1st, 1948 as th~,$tupai 
and proximate result of an. accident occurring prior to sucli time.11~,.. 
while he was in the actual performance of duty at some definite :i£flf 
time and place, without wilful negligence on his part, and he was 
therefore, entitled to an accidental ·disability retirement allowariOO--
from and after September 1st, 1948 from the Employees Re-
tire~en~ System of the City of Norfolk in a~cordance wit~,+t 
apphcahon therefor, and the Court doth so decide. nt,".,. .s\! 
Being of the opinion that said complainant John W. Kay is. 
entitled to th.e consequential relief for in his petition, it is the . 
judgment of the Court !Jtlia~4 the respondent City of Norfolk shall 
now pay to saii1rcomplifu~t from the f u\~~- of the Egi~loyees. · 
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Retirement System of the City the sum· of Fourteen Hundred 
Ninety-three Dollars and ninety six cents ($1,493.96), represent-
ing the difference between the ordinary disability re-
page 11 ~ tirement allowance of Fifty Dollars and ninety-one 
cents (150.91) per month which he has heretofore been 
receiving, and the accidental disability retirement allowance of 
One Hundred Thirty-eight Dollars and seventy-nine cents 
($138. 79) i:::er month to which be was entitled for the period of 
seventeen (17) months subsequent to September 1st, 1948, with 
interest thereon from and after February 28th, 1950, if said sum 
be not paid by such date. 
It is the further judgment of the Court that the Board of 
Trustees of the Employees Retirement System of the City of 
Norfolk shall hereafter pay to complainant John W. Kay, begin-
ning with the month of February, 1950 and continuing thereafter 
so long as bis total and permanent incapacity for duty shall con-
tinue but no longer than his lifetime, an accidental disability 
retirement allowance of One Hundred Thirty-eight Dollars and 
seventy-nine cents ($138. 79) per month, or such other sum as 
the Retained Actuary of the Employees Retirement System of the 
City of Norfolk shall certify the complainant John W. Kay to 
be entitled to receive as a member of the Police Department 
totally and permanently incapacitated for duty on an accidental 
disability retirement allowance provided for by Section 40 of the 
Norfolk City Code. 
Nt5thing further remaining to be done, the Clerk is directed to 
transmit a certified copy of this order to the Board of Trustees 
of the Employees Retirement System of the City of Norfolk and 
to the Norfolk City Clerk, and this cause is removed from the 
docket. 
(On back.) 
Entered Feb. 24, 1950. 
C.H. J. 
* • * * * 
·· STIPULATION AND AGREED STATEMENT OF FACTS 
Ii1\'is hereby ·stipulated between counsel for the complainant 
and counsel for the respondent as follows: 
1. That in lieu of the taking of testimony for or on behalf of 
the complajgant an<!,,}··espondent respectively, th~ following are 
:.>it!::·::.-/:/:f0MkW 
tit{\ 
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agreed upon as the facts on which the Court shall decide the 
issues in this cause-
(a) That Patrolman John W. Kay entered the service of the 
respondent City of Norfolk on April 7th, 1938, as a member of 
of the Division of Police. That on July 14th, 1940, while in the 
performance of the duty to which he was then assigned as a· 
motorcycle patrol police officer, the said complainant was struck 
by another motor vehicle operated by a stran~er to the service 
of the City, who was not a fellow employee; that thereafter, on 
November 6th, 1940, complainant, while in the performance of 
the duty to which he was then assigned as a motorcycle patrol 
police officer in the service of the respondent City, was again 
struck by a certain other motor vehicle operated by a stranger 
to the ·s~rvice of the City, who was not a fellow employee; that 
on each.of these occasions, to-wit, July 14th, 1940 and November 
6th, 1940, the complainant received certain injuri~ in.valving 
his le~t leg, ~ee, thigh and hip, _the injuries received on ~d 
occas10n bemg the more extensive and severe. -. 
(b) That on each of the occasions when the complainant 
sustained said injuries he was in the actual performance of his 
duty at some definite time and place, and said injuries were 
sustained without wilful negligence on his part. 
page 16 ~ (c) That complainant continued in the service of 
of the respondent City of Norfolk, as a member of the 
Division of Police until August, 1942, in which month he resigned 
to enter the service of the United States as a member of the 
United States Coast Guard for the duration of the war in which 
the United States was then engaged, and upon his discharge from 
service in the United States. Coast Guard after the termination 
of the war, he immediately returned in Nov. 2, 1945 to the service 
of the Citv of Norfolk in the Division of Police and so remaiined 
until he ~as retired on September 1st, 1948. 
( d) That complainant's retirement on September 1st, 1948 
was occasioned solely by his physical condition, and he was 
totally and permanently incapacitated for duty as of September 
1st, 1948 as the natural and proximate result of one orc both of 
the f;!.Ccidents occurring on July 14th, 1940 and November 6th,~--
1940, while the complainant was in the actual performance of his 
duty at some definite time and place in the service of the respon-
dent City, without wilful negligence on his part; and ~----
( e) That the Medical Board, after a medical examination of 
complainant John W. Kay, did certify that as of September 1st, 
1948 he was physically totally incapacitated for the further 
performance of duty, and the Medical Board did further certify __ 
that such incapacity is likely to be permanent, and that he should 
be retired. 
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2. That complainant has properly and seasonably asserted his 
right to an accidental disability retirementallowance within the 
definition and meaning of Section 40 of the Norfolk City Code, 
p'.), as distinguished from an ordinary disability retirement allowance 
, within the definition of Section 39 of the Norfolk City Code. 
That Section 40 of the Norfolk City Code did not become 
effective until January 1st, 1942, which was prior to the plaintiff1s 
retirement and to the time when his condition was such as to 
constitute total and permanent incapacity for duty, but was 
after the time when plaintiff sustained the injuries which brought 
about the later condition of total and permanent incapacity for 
duty. That complainant was refused an accidental disability 
retirement allowance solely because the injuries which 
page 17 } finally brought about the condition of total and per-
manent incapacity for duty were received by him at a 
time prior to the effective date of Section 40 of the Norfolk City 
Code and prior- to his return to membership in the System in 
November l945. 
3. That the Court shall consider all ordinances of the City of 
Norfolk including these contained in the City Code of 1944 which 
either party to this cause may believe pertinent to the issues 
presented by the pleadings, without the formal introduction in 
evidence of any such ordinances, and in the event of an appeal 
by either side from the decision of the Chancellor, either side may 
quote any ordinance or part thereof which it deems appropriate 
and include the same as a part of the record on appeal. 
4. That this stipulation made by counsel for the respective 
parties shall be binding on the parties to this cause; and the Court 
shall hear and decide this cause on the issues made by the plead-
ings and the contents of the stipulation, and on such ordinances of 
the City of Norfolk as either party may desire to present in ac-
cordance with Paragraph Three hereof; and in the event that 
either party shall desire to appeal from the decision of the Chan-
cellor, the record on appeal consist of (1) the pleadings, and (2) 
this stipulation, and (3) any ordinances of the City of Norfolk or 
t~art-s-ther~ which the parties may desire the Clerk of this Court 
to includ~ as a part of the transcript of record, and ( 4) any orders 
or decrees entered in this cause in the lower court. 
Dated and agreed upon this 3rd day of August, 1949. 
JOHN W. KAY, 
By: ASHBURN, AGELASTO AND SELLERS, 
His Attorneys. 
CITY OF NORFOLK, 
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* * * * 
. EXTRACTS FROM ARTICLE II. OF CHAPTER 3 OF THE 
NORFOLK CITY CODE OF 1944, RELATING TO THE 
RETIREMENT SYSTEM OF THE CITY OF NORFOLK 
WHICH PROVISIONS WERE INTRODUCED IN EVI-
DENCE AT THE TRIAL OF THE ABOVE CAUSE. 
Filed 5-4-50. 
W. R. H.A.1~CKEL, Clerk. 
Section 31.-System established; operative date; name. 
A retirement system is hereby established and plac der 
the management of the board of trustees of the system for 
purpose of providing retirement allowances and death benefits 
under the provisions of this article for employees of the city. 
The system shall begin operation as of January I, 1942, and shall 
be known as the employees' retirement system of the city. 
Section 40.-Accidental disability retirement allowance. 
(1) Upon the application of a member in service or of the head ~ 
of his department, any member who has been totally and per-
manently incapacitated for duty as the natural and proximate 
result of an accident occurring while in the actual performance of 
duty at some definite time and place, without wilful negligence on 
his part, may be retired by the board on an accidental disability 
retirement allowance, and not on an ordinary disability retire-
ment allowance, not less than thirty nor more than ninety days 
next following the execution and filing of such application; pro-
vided, that the medical board, after a medical examination of sucq8,. 
member, shall certify that he is mentally or physically~totaltr 
incapacitated for the further performance of duty, that such iri=- ---...;_,L. 
capacity is likely to be permanent, and that he should be retired. 
(2) The accidental disability retirement allowance shal~ 
equal to the service retirement allowance if the member has at-
tained his minimun service retirement age, otherwise it shall 
consist of: 
(a) An annuity which shall be the actuarial equivalent of his--
accumulated contributions at the time of his retirement; and 
(b) A pension which shall be equal to sixty-six and two-thirds 
per centum of his average final compensation. 
•• City of Norfolk v. John W. Key 11 
Section 61.-0ther pension funds or plans. 
(1) On and after January 1, 1942, this article and the provisions 
of the system shall supersede any existing pension fund or funds 
other similar plan financed in whole or in part by the city, no 
further contributions ·shall be made to any such fund or plan 
either by employees or by the city, and no further benefits shall 
be paid from any such fund or plan. 
(2) No other provision of law or ordinance which hereafter 
may provide wholly or partly at the expense of the city for pen-
sions or retirement benefits for employees of the city, their 
widows or other dependents, shall apply to members or bene-
ficiaries of the system established by this article, their widows 
or other dependents. 
page 19 t The above exhibit represents the ordinances of the 
City of Norfolk pertaining to the retirement system 
that were offered in evidence by the City of Norfolk on the trial 
of this cause. 
ASHBURN, AGELASTO AND SELLERS, 
Attorney for Complainant. 
A Copy-Teste: 
JONATHAN W. OLD, 
Attorney for Respondent. 
M. B. WATTS, C. C. 
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